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EDITORIAL NOTES. 


The Legislature adjourned April 12, to reconvene on June 18, for 
the purpose of passing upon bills which the Governor then may have in 
his hands and which he may choose to veto. This action of the Leg- 
islature, which we believe is without precedent, does not seem to us 
to obviate the difficulties of the Constitution, which have heretofore 
been commented upon in this Journal. The following clause, in Sec. 
7 of Article V. of the New Jersey Constitution, shows the difficulty: 
“If any bill shall not be returned by the Governor within five days 
(Sunday excepted) after it shall have been presented to him, the same 
shall be a law in like manner as if he had signed it, unless the Legis- 
lature by their adjournment prevent its return, in which case it shall 
not be a law.” Perhaps it may be argued that the Legislature has 
not permanently adjourned, but only taken a recess, yet it does not 
seem to us that this is the intended construction to be put upon the 
word adjournment. In paragraph 5, Sec. 4, Article IV., it is stated 
that “neither house, during the session of the Legislature shall, with- 
out the consent of the other, adjourn for more than three days,” etc. 
Clearly here the word “adjourn” refers to a temporary and not a 
sine die adjournment. In paragraph 2 of the same section the same 
meaning attaches to the word. Of course the Legislature has taken 
the opposite view, and considers that a long recess is not an adjourn- 
ment, but when the matter comes before the court, as some day it 
must, there may be some surprises in store as to the effect of the 
practice of the Governor and of legislative acquiescence in his action 
since the year 1884. 

While we have not seen the text of the report of the special com- 
mission appointed by the Legislature to consider the subject of “the 
whole system of municipal government in this State,” yet we glean 
from the newspaper reports of it that it wisely determines that the 
mass of legislation on our statute books relating to cities should be 
cut down and amalgamated, so that whoever enters upon the study 
of the laws concerning governing municipalities may be able to ascer- 
tain in a reasonable period of time how to pass upon any questions 
concerning them. A lawyer who now undertakes to advise a munici- 
pality what the law is, has a task before him almost comparable with 
that of the solution of the mystery of the Sphinx of Egypt. No one 
who has examined the General Statutes of 1895, where the laws relat- 
ing to municipal corporations alone take up more than 140 pages, has 
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failed to realize that the acts of New Jersey on municipalities in gen- 
eral constitute a mass of crudely arranged statutes whose bearing on 
cities, boroughs, towns, etc., are most obscure. 
turned to the subject of cities, containing over 350 pages more, and 
also examines the separate laws relating to boroughs, borough com- 
missions, fire and police, towns, townships and villages, he is simply 
dumbfounded and lost in a bottomless abyss. t 
Trenton, who is clerk to the commission for a proposed new compila- 
tion of the public statutes, a commission authorized by an act of the 
Legislature, has recently stated that, out of about 4,500 statutes 
printed in the General Statutes of 1895, 1,141 acts relate to municipal 
subjects, and that, since 1895, the Legislature has passed 675 addi- 
tional municipal acts which are now in force; and this count is exclu- 
the amount of which remains unde- 
In other words, without a consolidation and reformation 
of the statutes relating to municipalities, the new compilation of 
State laws is likely to contain some 1,800 separate acts. 
the Union has anything like such a number of laws relating to any one 
Some of them have not so many on all subjects. 
appear as if New Jersey is, as to its municipal legislation, the crudest 
The evil seems to have resulted from the Consti- 
tutional enactment found in paragraph 11, Sec. 7, Article IV. of the 
State Constitution, which provides that the Legislature shall not pass 
any private, local or special laws, and so, because every city, borough, 
town and village in the State feels that it has its own local wants, 
every member of the Legislature has been free to introduce bills which 
are really local in their measure under guise of general public laws. 
The Legislature has always permitted such bills to become laws, as 
soon as it has been made apparent to that body that they would not 
injuriously affect other constituencies. 
commission, in a rather hasty report, deprecated the evil complained 
of, but did not suggest a final solution of the difficulties involved. 
believe that the Legislature continued the commission. 
to be hoped that at a session in 1907 something practicable may be 
accomplished in the way of consolidating all these enactments into 
one harmonious whole. 


Then, when he has 


Mr. Francis B. Lee, of 


sive of the legislation of 1907, 


No State in 


of all the States. 


So far as we can gather, the 


It is earnestly 


The newspapers of the country, and even the leading newspapers 
of England, have given a great deal of attention during the past 
months to.what is known as the Thaw murder case. 
many things connected with that trial which must cause the deepest 
regret to the friends of good morals. 
haps the greatest disappointment to the friends of law and order is 
that, notwithstanding a most unusually exacting and thorough trial, 
the jury finally disagreed, and the case will have to be retried. 
result has naturally caused much comment in some American news- 
papers as to the futility of murder trials in New York City where the 
defendant has friends and money without apparent limit. 
lish press take the extreme view that, in America, criminal trials are 
conducted with much less regard to decorum, and with much less cer- 
tainty in results, than in England; and they hold that judges here are 
not formed on the English models. 


There were 


Waiving all this, however, per- 


In England, they say, that such 





he 
cle 
th 
pl 
tr 
th 
an 
to 
an 
mc 
lav 
tic 
irre 


EDITORIAL NOTES. 131 


a long-drawn-out trial would have been an impossibility ; that what 
occupied the attention of a judge in New York City for nearly three 
months would have been disposed of in England in at least a week; 
and that a vast amount of the evidence should never have been per- 
mitted, and would not have been allowed to be taken in any of their 
courts. If these English newspapers would once divorce themselves 
of the idea that New York City is the whole of America, and that what 
is permitted in one locality is no basis for judgment as to what may be 
permitted in other localities, their opinion on the Thaw case would 
have a better foundation. Barring this misconception of American 
criminal jurisprudence, the following views, taken from one of the 
most careful weekly periodicals of London, The Outlook (published 
in its issue of April 13), may not be so far from the truth: “Into the 
details of the case which for the last ten weeks has held the interest of 
two continents by its detestable fascination we do not propose to enter. 
The slaying of one degenerate by another in the cause of a third is 
a sufficiently familiar form of tragedy. In this case, the social position 
of the murderer and the murdered; the beauty, spirit, pathos and 
quick-wittedness of their common victim; the dramatic incidents of 
the trial, the ‘popular’ appealingness of certain of the problems it has 
raised, and the flamboyant intensity of the American background, 


combined to lend it a cheap and sordid but real and human roman- 
ticism. The murder of Stanford White and the trial of his assassin 
will always, no doubt, keep their place in the annals of the cruder 
sensationalism. But it is not in reality the wretched weakling in the 
dock who for the past two months has been on trial. What has really 
been on trial is the administration of criminal law in the United 
States, and we venture to add that the opinion of the world has unan- 
imously condemned it. The grounds for this universal condemnation 
are not far to seek. No trial, to begin with, has ever shown more 
clearly the extent to which, in the American criminal courts, justice 
and common sense are sacrificed to procedure. There was nothing in 
the case to decide except whether Thaw at the time of the murder 
was so insane as not to be morally responsible for his crime. An 
English judge, sweeping aside all theories of “brain storms’ and similar 
fantasies, would have finished the case in less than a week. In 
America, after the proceedings had been going on for all but two 
months, the prosecution, which had argued that Thaw was sane when 
he killed White, became convinced that he was ‘insane now,’ and the 
defense, whose case rested on proving that his mind was deranged at 
the moment of the murder, were equally sure that he had since com- 
pletely recovered. The trial was accordingly suspended, and a 
tribunal of impartial experts was nominated by the judge to determine 
the present mental state of the prisoner. They decided in his favor, 
and it was then left for a non-expert and thoroughly befuddled jury 
to make up its mind, after listening to the conflicting evidence of paid 
and partisan medical witnesses, whether he was insane at a given 
moment nine or ten months ago. Such are the quaintnesses of the 
law. We do not hold the American courts responsible for this par- 
ticular vagary, but we do say unhesitatingly that the diffuse and 
irrelevant pleadings of the Thaw trial and the general conduct of the 
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case have made the administration of American criminal law an inter- 
national byword. And the solemn farce was kept up to the very end. 
Even the jury seemed disposed to prolong the agony of suspense by 
irritating procrastination. Two whole nights and days of delibera- 
tion, with repeated returns to the Court for the re-hearing of parts of 
the evidence and for documents, with formal adjournments for dinner, 
were surely not required to enable them to decide upon the plain and 
simple issue in the case. Divided opinion was from the first indi- 
cated by the unreasonable delay and indecision. . . Since 1885 
there have been in the United States some 132,000 murders and homi- 
cides, and only about 2,286 executions. In 1885 the number of mur- 
ders was 1,808, and in 1904 had increased to 8,482. But the number 
of executions had only increased from 108 in 1885 to 116 in 1904. That 
is to say, the last twenty years have seen murders multiplied four- 
fold, with virtually no increase at all in the number of executions. 
Except Italy and Mexico, the United States shows a far higher pro- 
portion of murders to the million inhabitants than any other country 
in the world, and America is the only land where the number of mur- 
ders is actually on the increase. The disparity between the number 
of homicides and the number of executions is due more than anything 
to the American worship and perversion of procedure. Just as they 
have over-elaborated the machinery of politics until democracy is 
bound and helpless in its toils, so they have magnified the mere techni- 
calities of the law until justice has been thrown into the background 
and lost sight of. This is shown with convincing clarity in their 
treatment of appeals. In England the erroneous admission or rejec- 
tion of a piece of evidence, petty infringements of the rules of practice 
or testimony or pleading, are never considered a sufficient ground for 
setting aside a verdict and ordering a new trial unless the Appellate 
court is convinced that they have resulted in a miscarriage of justice. 
But in America the violation of any technicality, however insignificant 
and however little it may have to do with the substance of the case, 
results automatically in the quashing of the verdict and the ordering 
of a new trial. The Superior courts in America do not ask, when an 
appeal is taken to them, Is the judgment just? but, Is there any error 
of whatever kind in the proceedings of the trial court? If there is. 
the presumption of prejudice exists at once, and the whole case has 
to be tried over again. It is this fetish-worship of forms and rules 
that has made the judicial procedure of America a menace to society 
and a comfort to criminals.” 





All of which remarks are certainly inapplicable to criminal pro- 
ceedings in New Jersey. It is entirely safe to say that had the Thaw 
case come before any of the well-trained jurists of our own State 
named, it could not have consumed over two weeks of time, and, while 
that is a matter of conjecture, we believe that a jury would not have 
disagreed upon the facts presented. The whole secret of the suc- 
cessful prosecution of criminals lies in the celerity with which the 
case is tried, and the firmness of the trial judge in holding counsel 
down to the rigorous requirements of the rules of criminal evidence. 
New Jersey has distinguished itself in murder trials, and is not to be 
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classed with any state where the reins of justice are held loosely, as 
they frequently are by the judges in the state of New York. There 
are legal quibbles enough indulged in in all courts, but, happily, they 
are frowned down upon, so far as the law permits, by the judges of 
New Jersey, and they rarely allow a real criminal to escape justice. 


GENERAL ULYSSES 8S. GRANT. 


{Address of John Franklin Fort, Justice of the Supreme Court of 
New Jersey, in response to the toast, Tag sy Grant,” delivered at 
the Union League Club, Brooklyn, N. Y., April 27, 1907.] 


We are now at a period of time sufficiently far removed from the 
animosities engendered by the late Civil War to take a calm and dis- 
passionate view of all the participants. All now recognize that noth- 
ing could have prevented that memorable struggle, and, in view of its 
results, it is questionable whether it would have been wise to have 
averted it, if it could have been averted. Its issue was one of human 
rights, and, in all history, that kind of an issue has never been settled 
right except by the arbitrament of the sword. 

\Wars which involve nations are usually the result of internal local 
origin. 

The War of the Revolution was precipitated by the men of Mas- 
sachusetts Bay. The War with Mexico was instigated by Southern 
statesmen to extend the territorial domain of slavery. The War of 
the Rebellion was the outgrowth of the vigorous policy, and aggres- 
sive agitation of the doctrine, that this nation could not live ‘ ‘half slave 
and half free.” The leaders in this movement were from what is now 
the Middle West, who adhered to the enunciated doctrine of the Dec- 
laration of Independence, that “all men were created equal.” 

The most instructive way to study history is to review the doings 
of the individual men who helped to make it. [‘rom 1775 to 1800 all 
the military and civil history of our country, relating to its creation 
and the formation of our constitutional form of government, centres 
around the name of George Washington. From 1856 to 1865, all the 
civil history of the Republic, relating to the causes leading up to the 
Civil \War and the results which flowed from it, centres around the 
name of Abraham Lincoln. From 1861 to 1865, all the military his- 
tory of the Republic centres around the name of the soldier whose 
memory we honor to-night, Ulysses Simpson Grant. It is a rather 
notable fact that Lincoln, Sherman and Sheridan should have been 
born, or resided as young men, in the heart of the middle West within 
one hundred and fifty miles of Point Pleasant, Ohio, the birthplace 
of Grant. 

All these men had more or less in common in their early history. 
They knew frontier life and the privations of it. They were schooled 
in the school of experience and learned human nature at its source. 
They were of the people by heredity and environment. Their every 
pulsation beat in unison with the men who were of the bone and 
sinew of the Republic. They were, and they meant that every other 
man should be, free. They did not know social life on the frontier, 
as it was known at Philadelphia, New York or Boston, but they knew 
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the people. They were the kind of men born to lead in the cause of 
freedom. They had not a single entangling alliance. | 

Lincoln was not what Europe would call a trained statesman. 
Grant was an educated soldier, but without leadership. The whole 
middle West seemed inoculated with a patriotic virus which pro- 
duced statesmen and generals out of dwellers in cabins. 

In Grant’s youth we find no unusual events. He was as other 
boys. His West Point career was only fair. He himself declares he 
went to West Point because his father said he must, and that military 
life had not the faintest charm for him; that he had no idea of staying 
in the army if he should graduate. When, in 1859, an act was pending 
in Congress to abolish the academy, he hoped for its passage as an 
honorable way to obtain a discharge, but in his “Memoirs” he says, 
“circumstances always did shape my course different from my plans.” 

His part in the Mexican War was honorable in a high degree. 
He did not believe in that war. He characterized it as unjust to the 
day of his death. It was in fact, as he declared, a war of conquest, 
unjustly precipitated and fought to acquire territory, which is and 
has always been, as a sole reason for war, abhorent to republican ideas 
and institutions. Neither the Mexican War, nor its results, can be 
justified even in this day. After the Mexican War was over Grant 
served at different army posts, finally resigning on the Pacific coast in 
1854, and retiring on a farm near St. Louis. He was not a success as 
a farmer, nor as a real estate agent in St. Louis; and in 1860 he went 
to Galena to engage in his father’s business. He was not to remain 
long. The war came ina year. 

When the war began Grant was 39 years old, and at that time not 
all his neighbors knew his face; at 45 his portrait hung in the homes 
of grateful millions. 

The three respects in which Grant was distinguished from all the 
great soldiers of Europe were modesty, magnanimity and freedom 
from selfish ambition. His modesty was so marked that Alexander 
H. Stephens, the great statesman of the Confederacy, who, as one of 
President Davis’ peace commission, met him, said: “He is one of the 
most remarkable men I ever met. He does not seem to be aware of 
his powers.” Governor Yates, speaking of Grant's first approaching 
him as to a command, said, “I did not know he had served in the Mex- 
ican War; he made no reference to any merit; simply said he had been 
educated at West Point, and, now that the country was assailed, he 
thought it was his duty to offer his services, and that he would esteem 
it a privilege to be assigned to any position where he could be useful.” 

When at Springfield, Ilinois, aiding that State in getting its 
troops to the front, he wrote to the Adjutant General’s office at Wash- 
ington: “I have the honor, very respectfully, to tender my services, 
until the close of the war, in such capacity as may be offered. I 
would say, in view of my present age and length of service, I feel 
myself competent to command a regiment, if the President in his 
judgment should see fit to entrust me with one.” Strikingly this letter 
would compare, I have no doubt, with hundreds from men who were 
then asking for a generalship in the army without the least military 
experience. The marvel of this letter is the more striking when we 
recall his bravery at Palo Alto, Resaca, Monterey and Chapultepec. 
In two of these battles, at least, the records of the War Department 
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contain reports of superior officers commending Lieut. Grant for 
having “behaved with distinguished gallantry.” ‘This letter of Grant 
received no reply and never came to light until after the war. There 
was no Congressman behind it. This was not the way predestined by 
which he was to get into the army. 

His magnanimity was as marked as his modesty. When he was 
made Lieutenant General he wrote to General Sherman: “What I 
want is to express my thanks to you and to McPherson as the men, to 
whom, above all others, I feel indebted for whatever I have had of 
success. How far your advice and suggestions have been of assist- 
ance you know. How far your execution of whatever has been given 
to you to do entitled you to the reward I am receiving, you cannot 
know as wellas Ido. [I feel all the gratitude this letter would express, 
giving it the most flattering construction.” It takes a great man to 
write a letter like that when he has reached the zenith of his power. 

Of his lack of self-seeking ambition Mr. Washburn gave proof 
when he said: “No man with his consent had ever mentioned his 
name in connection with any position.”” When it was proposed to 
make him Lieut. General, Grant wrote: “I have been highly honored 
already by the government and do not ask or deserve anything more 
in the shape of honors or promotions.” 

As a soldier he was sui generis. He has no counterpart in mili- 
tary history. Sherman declared of him, in March, 1864, “that he was 
as brave, patriotic and just as the great prototype, Washington.” 

When Caesar won victories he wrote: “I came, I saw, I con- 
quered.” When he triumphed he returned in state and, when the 
time was opportune, overthrew the government that he might be the 
First Consul and then the Emperor. When Napoleon brought victory 
to the arms of France he treated it all as a personal matter, and as if 
it carried with it the right to rule all the people, and by the aid of the 
army made himself President and then the Emperor of France. 
Neither Hannibal, Frederick the Great, Wellington or Blucher pos- 
sessed in any marked degree the chief elements of character which 
controlled Grant. Grant himself declares that no general could suc- 
ceed by following the tactics of some other. How true that is in 
every phase of life! Times change. Methods change. Implements 
of war change, and even men themselves change. 

Grant’s own definition of the art of war was quite original and 
typical of himself. “The art of war,” said he, “is simple enough. 
Find out where your enemy is. Get at him as soon as you can. 
Strike at him as hard as you can and as often as you can, and keep 
moving on.” That statement tells the whole story of Grant as a 
soldier. It was this in Grant as a soldier which Lowell meant to por- 
tray when he wrote: 

‘Strong, simple, silent, such was he, 

Who helped us in our time of need. 

What shall we say 

Of one who made success where others failed, 

Who, with no light, save that of common day, 
Struck hard, and still struck on till Fortune quailed 
Nothing ideal, a plain people’s man,— 

He came, grim-silent, saw, and did the deed 

That was todo. In his master-grip 

Our sword flashed joy. 

He slew our dragon, nor, so seemed it, knew 

He had done more than any simplest man might do— 


One of those still plain men who do 
The world’s rough work.”’ 
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Time will only permit me to mention his battles and his victories, 
for there are literally no defeats to recount. Reverses he had, it is 
true, but not defeats. Defeat he never admitted. He never rested on 
his arms at night but he renewed the battle in the morning. He never 
compromised nor accepted a surrender on terms. Hence he is immor- 
talized as “Unconditional Surrender Grant.” 

His victories were all the hope the nation had from 1861 to 1863. 
Belmont, Forts Henry and Donaldson, Shiloh, Corinth, Jackson and 
Vicksburg—these were far-reaching victories. The fall of Vicks- 
burg, on July 4, 1863, gave the first real hope of a speedy termination 
of the war. The Mississippi was open. Grant then turned to Nash- 
ville, Knoxville and Chattanooga, and, when the last named strong- 
hold fell, Congress created the office of Lieutenant General, and the 
great Lincoln, grateful to a general, whom, up to that time he had 
never seen, nominated him to the office, making him the first to hold 
that title since Washington. Thus ended Grant’s campaign in the 
Southwest. 

The territory lying in the Mississippi basin exceeds the whole of 
the European continent, exclusive of Russia. In it are 40,000 miles 
of stream navigation, and upon its soil 200,000,000 people could live 
and prosper. When it was taken from the Confederacy its dream of 
a slave empire was at anend. All this vast territory was again within 
the control of the Union. When the stars and stripes were unfurled 
on the ramparts at Vicksburg all the bands in the army were playing 
patriotic tunes and the air rang with the voices of fifty thousand men. 
Grant, with placid face, stood silent. Turning to a drum major, who 
was near, he said: “Play something that both armies can sing; play 
‘Old Hundred” And soon every band was playing and every voice 
was singing, “Praise God from Whom all Blessings Flow.” 

Grant took command of all the armies of the United States in 
March, 1864. When he assumed command of the Army of the Po- 
tomac he found conditions but little different from what they had been 
in 1862. Between Richmond and Washington there had been, up to 
1864, advance and retreat, with many drawn battles, but few decisive 
victories on either side. Save Antietam and Gettysburg, what battles 
there had been were, if anything, decidedly favorable to General Lee. 
Gettysburg was a defeat, but it was not a rout for Lee. In fact, in 
April, 1864, the Confederate army was as numerous between the Rap- 
idan and the James as it had ever been, and was a stronger, better 
lisciplined and better fortified army. Between these two rivers were 
line after line of recurring fortifications with intervening and almost 
impassable morasses and forests. It was a country difficult for an 
invading army to enter and of great natural and strong artificial de- 
fences. In it one hundred thousand men upon the defensive were a 
superior force to twice that number on the offensive, and besides al! 
these advantages the Confederate generals were familiar with every 
road and every foot of the land. With this condition facing him, 
Grant, on May +3, 1864, crossed his whole army over the Rapidan, and 
on the first day advanced twenty miles toward Richmond. Grant 
mever meant to fight the battle of the Wilderness. Lee did. That 
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great battle was a “battle of privates.” No generals could see to com- 
mand ; over 20,000 were killed, wounded and missing. 

If the usual course of all the generals who had preceded Grant 
had been followed after the disastrous battle of the Wilderness, there 
would have been a falling back over the Rapidan and a long rest for 
reinforcements and reorganization. McClellan, after the Yorktown 
peninsula, had retired for rest, reinforcements and reorganization. 
Pope had fallen back after the second Bull Run disaster. Burnside had 
retreated over the Rapidan after Fredericksburg; Hooker after Chan- 
cellorsville. In accordance with custom Grant should have retired 
over the Rapidan after the battle of the Wilderness. 

Wilkinson says, in his recollections of Grant, that after the battle 
of the Wilderness the soldiers waited to see which direction the army 
would turn at the Chancellorsville House the next morning. If to the 
left, Grant would be rated with the generals who preceded him. If to 
the right, it was on to Richmond. As the line turned to the right the 
men sang. ‘Their spirits rose, they marched free. At last they had a 
General who would fight, who would not retreat. That night Lee 
said to Gordon: “The news has come that Grant is preparing to 
retreat; but,” said Lee, “Grant will not retreat. There is but one 
thing for him to do as a good General (and I rank him among the 
best) ; he will renew the fight in the morning at Spottsylvania Court 
House and you must move in position at once.” And Grant did just 
that. Attack aiter attack, repulse after repulse, but still fighting. 
“No retreat,’ and on May 10, in the face of all the entrenched resist- 
ance, he wrote General Halleck: “I am now sending back all my 
wagons for a fresh supply of provisions and ammunition, and I propose 
to fight it out on this line if it takes all summer.” You know the rest. 

Appomattox came in April, 1865. 1 love to dwell on Appomattox. 
Not because it was there the war ended and our brothers of the South 
were compelled to yield; far from it; but because there the true char- 
acter of this great man revealed itself in all its glory. What a chance 
there was for show and vain glory in that surrender. A smaller man 
would have embraced it. 

In Lee and Grant the two extremes met; the planter of the South 
and the cabiner of the West were typically represented. Lee was clad 
in his best uniform with his handsome sword by his side, an ideal rep- 
resentative of the aristocracy bred of slavery; Grant without side 
arms, with nothing to mark his rank save the three stars on his shoul- 
der, and covered with an enlisted man’s overcoat. But his heart was 
right and he dictated the most generous terms of peace ever granted 
to a foe. All his correspondence with Lee on April 8, the day prior 
to the surrender, was filled with his desire to save life and his after- 
expressed sentiment, “Let us have peace.” 

| shall not touch upon his civil record. It is equally honorable, 
patriotic, honest and creditable. 

What a nation this is, which Grant saved for us, now reunited and 
inseparable at the end of forty years after the great civil strife. 

The fathers builded better than they knew. They have given us 
a heritage to hand to our children and children’s children. Our flag 
is now respected ‘round the world. We are no longer a little fringe 
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of colonies on the Atlantic. We are not a divided nation. Our States 
touch each ocean and our possessions are in the islands of the Atlantic 
and stretch across the western seas into the Orient. Our flag stands 
for freedom and the rights of man everywhere. Our land is as a City 
of Refuge to the oppressed of the earth. It is a proud title to be a 
citizen of the Republic of the United States of America. 


THE RETIREMENT OF VICE-CHANCELLOR PITNEY. 


Vice-Chancellor Henry C. Pitney retired from office on April 8 
last. Members of the Bench and Bar of the State, of whom there were 
a large number present, met at the Chancery Chambers in Jersey City 
to bid farewell to the aged jurist, now in his eightieth year, and to 
present him with a token of love and admiration. 

Immediately on his arrival Mr. Pitney was escorted to his place 
on the bench by Vice-Chancellors Lindley Garrison and [Eugene 
Stevenson. As soon as Vice-Chancellor Pitney had taken a seat, ex- 
Judge Gilbert Collins, acting as spokesman for the Bar Association, 
presented Mr. Pitney with a magnificent mahagony clock, eight and 
one-half feet high, containing a set of Westminster chimes. In mak- 
ing the presentation, he spoke as follows: 

“May it please the Court, I have a motion to make, not a motion 
that will be contested or set aside. [or a long time you have graced 
the Equity bench, and most of your time has been spent in Chambers 
in Jersey City, where you are now to lay down your cares. 

“The committee has asked me to say a few words on this day of 
your retirement, and it is a great pleasure for me to do so. You have 
been a great judge. Your opinions have been such as will be examples 
to others in their soundness and strength. You have been faithful to 
duty and kind to all, and you have well earned the universal respect of 
the Bar of this State, which you will take with you into retirement. 

“No judge has been more open to argument, none more prompt 
and ready to change an opinion when shown to be mistaken. Our 
wonder has been that at the conclusion of a lengthy argument you 
could, as you have so frequently done, dictate an opinion that was so 
clear and flawless that it scarcely would require revision. 

“The committee in charge of the arrangements for the banquet 
given on the occasion of your birthday, desired to present vou with 
an enduring token of their regard in such form that you and your chil- 
dren and children’s children might prize it, and one that will serve as a 
constant reminder of our affection and symbol of our love. My 
motion, Mr. Vice-Chancellor, is that you accept this clock on behalf 
of the Bench and Bar.” 

Vice-Chancellor Stevenson followed with an address on behalf of 
the Bench, in which he spoke of his close association with Mr. Pitney 
during the first five of the six years of his own vice-chancellorship, 
and gratefully and gracefully acknowledged the benefits he had de- 
rived from such association, saying, “no one could have had greater 
advantages at the start of his judicial career than I have had from my 
association with my beloved friend. He goes from the Bench followed 
by the loving esteem of all his brethren, and he will carry into private 
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life the earnest wishes of all our hearts for his continued welfare and 
the hope that he may live many years and that his remaining years 
may be crowned with comfort and peace.” 

_ Former State Senator William M. Johnson spoke next, his theme 
being also the greatness of the career of Mr. Pitney, both profession- 
ally as an advocate and as a jurist. Mr. Johnson specially congratu- 
lated Mr. Pitney upon the fact that after a life of such profession] 
activity and of judicial service so remarkable, he was able voluntarily 
to retire from his place as Vice-Chancellor in mental and bodily vigor, 
with capacity to enjoy life and to meet the many friends he had made 
in his long years of service. 

Vice-Chancellor Pitney’s voice was choked with emotion and 
scarcely audible as he began to reply. “I thank you from my heart,” 
he said, making an effort to be heard. “I had thought my cup of joy 
was full, but this demonstration of affection from those I love adds to 
it. My only hope is that my gratitude may be equal to your love.” 
He gave some sage advice to the young lawyers, telling them, above 
all things, to study their cases and not rush into court until they were 
thoroughly prepared. He advised none to enter the law without a 
sound rudimentary education. Not one in a hundred succeeded, he 
said, without this preliminary preparation. He said the American 
Bar stood higher than the English Bar because, although the English 
do their work quicker, Americans do it better. In conclusion, Vice- 
Chancellor Pitney said: 

“When I hear these chimes | shall always think of the gentlemen 
who gave me the clock. I hope it will remain always in possession of 
my people, so that my grandchildren and great-grandchildren can 
point to it with pride and say it was given to me by the Bar of New 
Jersey as a mark of respect and love. I thank you from the bottom of 
my heart. God bless you one and all. I hope none of you have any 
feeling against me, for I have none against you. I love you all. 
Farewell.” 

Vice-Chancellor Pitney was deeply affected as he concluded. 

The committee that had charge of the presentation consisted of 
Frank Bergen, Halsey M. Barrett, E. M. Colie, James B. Vreden- 
burgh, M. T. Rosenburg, C. D. Thompson. 


“The promoters of a church bazaar, moved, no doubt, more by 
ignorance than by impure motives, recently resorted to a novel and 
rather ingenious form of law-breaking. They sold a watch for as 
many pennies as there are seconds in a day, at the rate of a penny per 
second. Finally the watch was allowed to run down, and the pur- 
chaser of the second at which it stopped became the owner. These 
well-meaning persons, including a clergyman, have since been brought 
before a justice of peace court, and, in addition to being fined, have 
been declared to be rogues and vagabonds in terms of 4 Geo. 4, ¢ 60, 
ss, 41, 57."—Law Times, Jan. 26. 

The liability of a guardian for funds of the ward, turned over to 
her attorney for investment and loss through his dishonesty, is sus- 
tained in Abrams v. United States Fidelity & G. Co. (Wis.) 5 L. R. A. 


(N.S.) 575. 
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THE ESSENTIALS OF A LAWYER. 


I wish to lay down some propositions as to the essentials of a 
lawyer—the qualities he ought to have when he starts out. 

I think the first one is sound health. You may just as well make 
up your mind at the beginning, gentlemen, that unless you have sound 
physical health you cannot endure the strain of a law practice. 
Whether that strain comes as a trial lawyer, or whether it comes in 
the sometimes more exacting work of the office, or of preparation for 
the trial, at any rate the strain that is put upon you time and again 
requires steady nerves and sound physical condition. If you have not 
got that and you cannot get it, seek some other employment; for your 
career will be full of bitterness and disappointment. I have seen it 
illustrated too often not to warn the young man at the beginning. 

A good education is absolutely necessary—much more than it 
was a generation ago. At that time an academic education was not 
as common as it is now, and requirements were not as strict. The 
requirements that were looked for in the lawyers were not as great 
as they are now. Therefore, you must have the essential foundation 
which the academic education gives you. If you do not get it in 
college, you must spend a great deal of hard work in the endeavor 
to make up for the lack of it. I speak of it from personal experience 
in struggling to make up those deficiencies. I did not even finish the 
grammar school. I left school at twelve years of age to begin busi- 
ness, and what education I got after that was casual. I therefore 
realized how very hard I have had to work to make up deficiencies, 
and I do not claim to have made them up more than in part. I feel 
that the years that a young man can spend in acquiring a thorough 
sound education are never ill-spent. They will give him usury on the 
time that he puts into them. 

Another thing that a young lawyer needs is character. Char- 
acter is a very elusive sort of thing. It may be what your reputation 
is, or it may not be. Character which you get from the public may 
be one thing, and your real character may be something else. But 
what you want is a real character, which impresses the people that 
you come in contact with, and makes an older man say, “That is a 
likely young man, I like that young man. That young man has some 
character about him.” That sums up a great deal; it means cour- 
age; it means firmness; it means having his own opinion about 
things. It makes that impression upon the clients and the people 
that you want to be your clients, and those that you want to have 
for your friends. That character, in part, you have to make. You 
have it, of course, when you start; but you have still to make it as you 
go along—by your experience, your observation, your reading, your 
conduct with men. 

; Honesty, I need hardly mention, because it is absolutely essential, 
in spite of the fact that the dishonest rogue does once in a while 
succeed. Yet, as between man and man, the honest man is the one 
that wins in the long run. It is the honest lawyer who gets the con- 
fidence of his clients; and that begets the confidence of the com- 
munity. Being one day in court, after I had been practicing two or 
three years, I noticed the deference with which an elderly lawyer 
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was treated by the judge—a judge who was usually very severe, 
and raked the lawyers fore and aft. As I observed this old lawyer 
trying the case, | thought I could do it better than he was doing. He 
did not seem to know how to conduct it. He did not know what to 
do with his witnesses. He fumbled, hemmed and hawed and did not 
express himself with fluency. But he won his case in the end. I 
made some inquiry about him. I found that that man’s integrity was 
so well established, and he was known so well for straightforwardness 
with clients, that the Bar and the Bench respected him, and he en- 
joyed the emoluments of a high reputation without having either 
the fluency or the skill which other lawyers possess. One of the most 
eloquent lawyers that we have ever had at this Bar, but a man utterly 
without moral character, spoke to us once, in the old days at this law 
school, when he was so under the influence of liquor that he could 
hardly stand. “Gentlemen,” he said, “I am a living example that 
eloquence alone cannot make character in a lawyer,’ and he went on, 
as he tottered on the platform, “Resist temptation! Resist it when it 
first comes to you! Resist when it second comes to you. Then the 
time surely comes when you will not have to resist.” I never had such 
a lesson, nor did any of us. 

Industry is essential, of course. Young lawyers are apt to think 
they are not advanced fast enough. They feel they are doing hard 
work, and that it ought to receive more appreciation. Now all I can 
say to you on that is that you cannot succeed in the law without the 
very hardest of work. We have all worked hard before you. We 
have worked when it seemed well nigh hopeless. We have all known 
the times when everything seemed dark, though we had been at it for 
years, and worked and worked and worked, until there seemed to be 
no end to the work and the worry and the anxiety, and we were ready 
to give up. And yet the day and the dawn and the brightness finally 
came. It is that very work that gives you your skill as a lawyer. 
The labor has to be undergone to prepare you for things that are to 
come. 

Another matter of supreme importance, gentlemen, is tact. | 
cannot put it ahead of honesty, to be sure, nor of sound health, nor 
of character; but it is very important. As a help to put yourself 
before the public, before your friends, before your would-be clients, 
the judges, and the lawyers, tact is one of the essentials. Tact (with- 
out knowing what the dictionary says about it) is saying the right 
thing at the right time, and not the right thing at the wrong time or 
the wrong thing at the right time. It is not hurting anybody’s else 
feelings unless you have got to hurt their feelings. It is the ingratiat- 
ing yourself into the good will of other people—just as the charming 
hostess, when she receives a multitude of people, some of whom she 
does not like, and some of whom she may detest, receives them all, 
not to the expert eye alike, but apparently alike, so that those whom 
she may dislike cannot see that she dislikes them. I am going to read 
you something from Hamlet. The wisest things that Shakespeare 
says he puts into the mouths of fools. Perhaps it was a part of wis- 
dom and caution in those days when they were nailing people’s ears 
to posts for libel. With little alteration the advice of old Polonius 
to his son Laertes, as he starts off to foreign countries, will fit the 
young lawyer to the dot: 
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“These few precepts in thy memory 
Look thou character. Give thy thoughts no tongue, 
Nor any unproportioned thought his act. 
Be thou familiar, but by no means vulgar: 
The friends thou hast, and their adoption tried, 
Grapple them to thy soul with hooks of steel; 
But do not dull thy palm with entertainment 
Of each new-hatch'd unfledged comrade: Beware 
Of entrance to a quarrel; but, being in, 
Bear it, that the opposed may beware of thee: 
Give every man thy ear, but few thy voice: 
Take each man’s censure, but reserve thy judgment: 
Costly thy habit as thy purse can buy, 
But not expressed in fancy; rich, not gaudy ; 
For the apparel oft proclaims the man; 
And they in France of the best rank and station, 
Are most select and generous in that:” 
“Neither a borrower nor a lender be; 
For loan oft loses both itself and friend, 
And borrowing dulls the edge of husbandry. 
This above all: To thine own self be true; 
And it must follow as the night the day, 
That thou canst not be then false to any man.” 

“Beware of entrance to a quarrel.” What is the good lawyer? 
He is exceedingly cautious how he enters upon a legal contest. Be 
very careful about putting your clients into litigation. But when they 
are in it, gentlemen, bear yourself so that your adversary may fear you 
and respect you. 

“Take each man’s censure; but reserve thy judgment.” Listen 
to all that can be said to you by your clients on a case; do not disclose 
your thoughts at first blush. Wait until you have had the whole 
story, and then deliberate over it. Speak deliberately. 

And do not run in debt. There are very few of us that can follow 
that advice. [| could not when [ came to the Bar. I think there was 
a time in my life when my creditors were as numerous as Lincoln said 
that brigadier generals were during the war. Somebody asked him 
if he knew whether there were any brigadier generals in Washington. 
Lincoln replied that if the inquirer would throw a stone at any yellow 
dog in the street he would be sure to hit a brigadier general. In my 
case, | went into debt to secure my legal education. It is upon this 
rock of debt that most of us lawyers split. We go to shipwreck upon 
it. Some of us seem never to be able to get out of debt—debts 
incurred through heedlessness and thoughtlessness. An old lawyer 
once said to me, when I asked him what rules he would give to a 
young man entering the practice, “I have just two. One is, Never to 
touch a drop of intoxicating liquor; and the other is, Never to run into 
debt.” Those were his two failings. He drew the lesson of life from 
his own failings. And I have realized that lesson as I have seen 
young lawyers struggling against a mountain of debt, sometimes heed- 
lessly entered into.—From an address by Frank J. Loesch, President of the 
Chicago Bar Association. 



























ENGLISH MURDERS ANALYZED, 


CARE REQUIRED OF CHAUFFEUR. 





The increasing use of automobiles makes it important to deter- 
mine the care to be exercised by chauffeurs while driving on streets 
and highways. A recent case wherein such rule is stated admirably 
is that of Mclern v. Gardner, 97 S. W. Rep. 972, wherein the Court 
says: “The automobile is a modern invention, propelled by steam, elec- 
tricity or gasoline, and attains a very high rate of speed. It is of great 
weight, made very strong, and, in a collision with an ordinary vehicle, 
is capable of smashing it without serious damage to the machine itself, 
and while it has equal rights on the road with the ordinary vehicle, it 
is a sort of menace to the traveling public, and, on account of the dan- 
ger to others incident to its operation upon public highways, the 
chauffeur in charge is bound to exercise care commensurate with the 
risk of injury to other vehicles and pedestrians on the road, and this 
risk of injury, it seems to us, is as great if not greater than is the risk 
of injury to vehicles and pedestrians traveling on and across streets 
upon which street cars are operated by electric power, and we can see 
no reason why the chauffeur in charge of an automobile traveling on 
a public highway in a populous city should not be held on the same 
degree of care in respect to pedestrians and other vehicles upon the 
street as is a motorman in charge of a street car running on a public 
street. In view of this position the Court holds that it is the duty of 
a chauffeur driving an automobile on a public highway in a populous 
city to keep vigilant watch ahead for vehicles and pedestrians, and on 
the first appearance of danger to take proper steps to avert it.” Rapp 
v. Transit Co., 190 Mo., loc. cit. 161, 88 S. W. 865, and cases cited: 
Sluder v. Transit Co., 189 Mo., loc. cit. 136, 88 S. W. 648; Riska v. 
Railroad, 180 Mo. 169, 79 S. W. 445; Sepetowski v. Transit Co., 102 
Mo. App., loc. cit. 119, 76 S. W. 693. 


ENGLISH MURDERS ANALYZED. 


A remarkable analysis of the crime of murder for the last twenty 
vears by Sir John Macdonnell, Master of the Supreme Court of London, 
is the principal feature of the criminal statistics of England and Wales 
for 1905, which was issued recently. The number of people sentenced 
to death for murder from 1886 to 1905 was 488 males and 64 females. 
In the last decade the actual number of cases in which execution fol- 
lowed the death sentence is shown in the following table: 


Year. Sentenced. Executed. 
POG dives oa naar eee er ne ee eee i 32 e 
SNS, ait 4 od ace ee Dea ae a aes ate aa ne eiata ek ade 28 16 
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ae a hts a eae ia 2 es Nk, a aghaeuaes 28 15 
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Sir John writes: “The first fact to be noted is that murder, as 
might be expected, is a crime of men. Murder means murder by men 
in a great majority of cases. Out of 532 sentenced to death since 
1886, 488 were men. The figures are more remarkable because as 
regards women they include cases of child murder, to which they are, 
of course, much more prone than men. The proportion of persons 
executed to those sentenced is also much higher in men. The next 
noticeable point, which is rarely mentioned, is that a great majority 
of the persons murdered are women. They are as three to one. 
Murder means to a very great extent the murdering of women by men. 
It is a curious fact, on the other hand, that the number of men killed 
by manslaughter exceeds women by two to one.” 

A great majority of the murders are committed by persons be- 
tween the ages of 21 and 40, that is, during the period of greatest 
physical vigor. This fact is illustrated by the following table show- 
ing the ages of persons convicted of murder from 1886 to 1905: 


30 to 40 
40 to 50 


“A further notable point in regard to murders committed by men 
is the very large proportion of murders of wives. Out of a total of 
488 murders for which men were sentenced to death in the twenty 
years under consideration, no fewer than 124, or about 1 in 4, were 
murders of wives by their husbands. Most of the men convicted of 
murder belonged, like the women, to the laboring classes. The prin- 
cipal causes or motives for murders during this period were: Jealousy 
and intrigues, 92; drink, 90; quarrels or rage, 68; revenge, 77; robbery, 
50; extreme poverty, 39; illegal operations, 12, and for insurance 
money, 3. Saturday is a favorite day for murder, 208 cases having 
been ascertained to have taken place on that day. Between 10 o’clock 
nd midnight is the favorite time for the commission of the crime. The 
majority of the murders appear to be committed in densely populated 
urban districts, seaports, manufacturing towns and mining districts.” 

Sir John Macdonnell makes this remarkable declaration of the 
relation of drink to crime: “Drunkenness is no doubt the cause of many 
crimes, and is the accompaniment of many others, but the theory of 
the close correspondence of crime and drunkenness must be viewed 
with caution.” 





A notary public who makes a certificate of acknowledgment, 
the contents of which are untrue, is held, in Territory v. Gutierrez 
(N. M.) 5 L. R. A. (N. S.) 375, not to be indictable for forgery under 
a statute making it unlawful falsely to make, alter, forge, or counter- 
feit any public record, or any certificate, return, or attestation which 
may be received as legal proof. 
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UNCONTRADIOTED TESTIMONY OF INTERESTED WITNESSES. 


In a case before Lord Stowell, which is not at our hand just now, 
that celebrated judge declared with characteristic energy that a wit- 
ness who testifies positively to a fact, and whose credibility is not rea- 
sonably open to question, must be believed, ‘“‘or there is an end to alk 
judicial inquiry.” 

In Kavanagh v. Wilson, 70 N. Y. 177, 179, the court said: “It is 
undoubtedly a general rule that when a disinterested witness, who is 
in no way discredited, testifies to a fact within his own knowledge, 
which is not of itself improbable, or in conflict with other evidence, the 
witness is to be believed, and the fact is to be taken as legally estab- 
lished, so that it cannot be disregarded by court or jury.” A great 
many other New York cases lay down the same rule, and it seems to 
be firmly established everywhere. 

In Engmann v. Estate of Immel, 59 Wis. 249, the only evidence 
in the case was the testimony of a single witness for the plaintiff. 
The trial court, instructing the jury, said: “His testimony is uncon- 
tradicted, and unless there is something in the case which casts dis- 
credit on his testimony you are bound to accept it.” This instruction 
was held to be correct, Orton, J., saying: “There is no law or respec- 
table decision which would justify the judge in instructing the jury in 
respect to such evidence as this, that they might reject or disbelieve 
it at their pleasure. There is no question of credibility about it, and 
the jury must ‘accept it as true.’ The jury might as well, in their 
arbitrary and sovereign pleasure, render a verdict without evidence as 
against evidence. The cases cited by the learned counsel are appli- 
cable only to contradicted or discredited evidence, or where the jury 
have some good legal reason for disbelieving the testimony of a wit- 
ness. . . It would be extremely unsafe, as well as most unreason- 
able, to allow a jury to reject testimony which is uncontradicted, and 
from a witness unimpeached, and which is not liable to any question 
by any of the rules or tests of credibility known to the law; and any 
instruction to the contrary would clothe the jury with a supreme, 
arbitrary and irresponsible power. It is the indisputable duty of 
courts to set aside verdicts rendered against the evidence, as this 
unquestionably would have been if the jury had found” contrary to 
the instruction. 

In Robertson v. Dodge, 25 Ill. 161, a verdict was set aside on 
appeal because the jury were not heedful of their duty, as thus ex- 
pressed by Catron, C. J.: “Can a jury, from mere caprice, entirely dis- 
regard the testimony of a witness unimpeached in any way? This 
they cannot lawfully do, although they are the judges of the credibility 
of witnesses. They must judge of that fact, as of any other in the 
case, from evidence. They cannot disregard the testimony of a wit- 
ness without some cause. They must have some grounds for disbe- 
lieving him before they are authorized to do so. They must exercise 
their judgment, and not their will, when passing upon the credibility 
of a witness.” So, in Evans v. George, 80 Ill. 51, 53, Scott, C. J., said: 
“The proposition that the jury have the right to disbelieve such wit- 
nesses as, in their judgment, under all the circumstances of the case, 
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are unworthy of belief, is not the law.” And an instruction to the jury 
in such comprehensive terms is reversible error. Hartford Life Ins. 
Co. v. Gray, 80 III. 28, 31. 

The rule laid down in the foregoing cases admits of many excep- 
tions, so many, indeed, that its application in a particular case is almost 
always an arguable question. We shall not attempt to enumerate all 
of the qualifications and exceptions to the rule. Some of them are 
thus stated in Quock Ting v. U.S., 140 U.S. 4: “There may be such an 
inherent improbability in the statements of a witness as to induce the 
court or jury to disregard his evidence, even in the absence of any 
direct conflicting testimony. Ife may be contradicted by the facts he 
states as completely as by direct adverse testimony; and there may be 
so many omissions in his account of particular transactions, or of his 
own conduct, as to discredit his whole story. [lis manner, too, of tes- 
tifying may give rise to doubts of his sincerity, and create the impres- 
sion that he is giving a wrong coloring to material facts.” 

The rule, by the way, has no application in criminal cases, at 
least not as against the accused. U.S. v. Lee Huen, 118 led. Rep. 
t2, 459. 

Does the sole fact that a witness is pecuniarily interested in the 
event of the suit, and thus disqualified at common law, withdraw his 
testimony from the operation of the general rule and necessarily com- 
mit the credibility to the mercy of the jury? 

In Elwood v. Western Union Tel. Co., 45 N. Y. 549, 554, Judge 
Rapallo said: “The witnesses, though unimpeached, may have such an 
interest in the question at issue as to affect their credibility. The gen- 
eral rules laid down in the books, at a time when interest absolutely 
lisqualified a witness, necessarily assumed that the witnesses were 
interested. That qualification must, in the present state of the law, 
be added.” And in a great multitude of New York cases, especially 
in the Supreme court, with hardly ever a dissenting voice, it was 
declared absolutely that a jury is at liberty to disregard the testimony 
of a party to the action, or the testimony of an interested witness. 
See, for example, Bank v. Diefendorf, 123 N. Y. 191, 200. 

Even so late as 1899 we find the United States Supreme court 
citing and following many New York cases in support of what it 
declares to be the doctrine of the New York Court of Appeals, namely: 
“The mere fact that the witness is interested in the result of the suit 
is deemed to require the credibility of his testimony to be submitted 
to the jury as a question of fact.” Sonnentheil v. Moerlein Brewing 
Co., 172 U. S. 401, 408. See also Quock Ting v. U. S., 420 et seq. 
(ther federal courts took the same view of the New York cases. See 
In re Jew Wong Long, 91 Fed. Rep. 240, 241. 

After a while opinions in New York began to swing the other way, 
and Justice Follett said, in Denton v. Carroll, 4 N. Y. App. Div. 532, 
40 N. Y. Supp. 19: “The tendency of the later cases seems to be that 
a jury is not authorized to disbelieve the uncontradicted evidence of a 
party, or of an interested witness, simply because he is a party or is 
interested therein.” And in 1903 Justice Van Brunt, citing that case, 
continued: “And whenever it (the jury) does so, then the verdict ren- 
dered is not such as the law recognizes, and will not receive the sanc- 
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tion of the court when brought under review. It would be a discredit 
to the administration of justice, and tend to bring it into disrepute, if 
any other rule were permitted to prevail.” Littlefield v. Lawrence, 83 
N. Y. App. Div. 327, 82 N. Y. Supp. 25. 

_ Meanwhile in a case not cited by Justice Van Brunt the New York 
Court of Appeals had passed upon the question. In Hull v. Littauer, 
162 N. Y. 569, the action of the trial court in directing a verdict for the 
defendants upon their uncontradicted testimony was affirmed. Judge 
Gray, speaking for the Court of Appeals, said: “Generally, the credi- 
bility of a witness who is a party to the action and, therefore, inter- 
ested in its result, is for the jury; but this rule being founded in reason 
is not an absolute and intlexible one. If the evidence is possible of 
contradiction in the circumstances; if its truthfulness, or accuracy, 
is open to a reasonable doubt upon the factsof the case,and the interest 
of the witness furnishes a proper ground for hesitating to accept his 
statements, it is a necessary and just rule that the jury should pass 
upon it. Where, however, the evidence of a party to the action is not 
contradicted by direct evidence, nor by any legitimate inferences from 
the evidence, and it is not opposed to the probabilities, nor in its 
nature surprising or suspicious, there is no reason for denying to it 
conclusiveness.” This case was followed in Second Nat. Bank v. 
Weston, 172 N. Y. 250. Examination of these cases will show that 
they can hardly be depended upon as holding more than that the tes- 
timony of an interested party is not necessarily to be submitted to the 
jury. But that isa good deal. Judge Gray, in Hull v. Littauer, supra, 
said vaguely that “whether it should be accepted without question 
depends upon the situation as developed by the facts and circum- 
stances and the attitude of his adversary.” 

The Supreme Court of Wisconsin decided long ago that a jury 
cannot be suffered to defame witnesses simply because they are inter- 
ested parties. “It is hardly necessary for us to remark,” said the 
court, “that no court or jury would set aside or wholly ignore their 
testimony on this ground. If they are competent to testify at all to 
the facts, the very law authorizing it implies that under such circum- 
stances some faith and credit are to be given to their statements. 
ae formerly interest disqualified, but now that policy is changed, 
and with the change came the rule that the testimony of such persons 
must be weighed and considered notwithstanding their interest; that 
circumstance being thrown into the balance against them, but not to 
overcome their statements, if, upon the whole, the fair and reasonable 
inclination of the mind is in favor of their truth. If this were not so, 
it would be better that the former rule still prevailed; for then, if the 
party gained no advantage from his own examination, he, at all events, 
escaped the imputation and odium of having given false testimony. 
Daniels v. Foster, 26 Wis. 686, 690, per Dixon, C. J. 

It is quite unlikely that courts would ever have thought of putting 
interested witnesses in a class by themselves, as respects the right of a 
jury to determine their credibility, had it not been for the common- 
law rule of exclusion on the ground of interest. It has never been 
proposed that any other class of witnesses presumably biased—rela- 
tives, employees, etc., often more deeply concerned than those having 
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only a pecuniary interest—but whose situation alone casts no sus- 
picion on their general integrity, shall be excepted from the general 
rule expounded at the head of this article. The absurdity of appeal- 
ing to the common-law exclusion rule as a living test of credibility is 
sufficiently manifest when we reflect upon the vast amount of learning 
that must be resurrected from innumerable buried cases in order to 
apply that test. From what other source can it be determined 
whether a witness in a particular case is or is not an “interested party,” 
for instance? The term is necessarily technical. How can the New 
York Court of Appeals, or any other court, speak of a person by that 
designation without beholding the spectres of parochial trustees, tax- 
able inhabitants, persons occupying ratable property within a chap- 
elry, and various others whose existence in the flesh redounded to the 
benefit of lawyers in the good old times?—C. C. M. in Law Notes. 





ATTITUDE OF PASSAIC CO. BAR ASSOCIATION TOWARD PROPOSED 
JUDICIARY AMENDMENTS. 


[NOTE.—We are in receipt of a communication from a member 
of the Bar of Paterson, in which he calls attention to the indifference 
of the members of the Passaic County Bar Association in regard to 
the proposed judiciary amendments. A meeting had been called for 
the purpose of discussing this subject, but only three members were 
present. These amendments we have previously printed in full in the 
Journal. We quote below the letter we have received —EDITOR.] 





Editor New Jersey Law Journal: 


Sir:—The enclosed (containing substantially what we have 
above stated) which is taken from the Paterson Daily Press of April 
5, represents just about the amount of real interest which is taken in 
the present scheme of “Judiciary Reform” by the Bar of this county. 
The Passaic County Bar is a large and influential one, and the local 
Bar Association has a large membership, but neither the Bar at large 
nor the Association is in the slightest degree enthusiastic over the 
proposed changes. 

It is generally conceded that a strong, able, independent and well 
paid separate Court of Appeals is very much needed, and also some 
minor changes, easily effected by the Legislature and the courts, with- 
out constitutional tinkering concerning them. The proposed altera- 
tions are unnecessarily radical and disorganizing, and would result in 
mere change rather than improvement in most instances. 

The State Bar Association, from whence these continual change 
agitations emanate, is dominated by men, either very young or in 
early middle life, who have attended law schools in New York and 
have there imbibed New York ideas as to legal procedure, many of 
which are ill fitted to the requirements of this State. As the courts 
here are already far in advance of those in New York in capacity, 
personnel and effectiveness, it is certainly not desirable that we should 
endeavor to improve upon our methods by following New York pat- 
terns ; and fusion of the courts will merely change and confuse without 
improving them. 
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The very best, most flexible and most popular court in this State, 
is our present, independent Court of Chancery, especially in the hands 
of such capable, industrious and conscientious men as have invariably 
occupied the several positions of Chancellor and Vice-Chancellors in 
that court. An occasional change in a statute, or amendment of some 
rule of court to meet changed business methods and conditions, to- 
gether with an increase in the working force of the court from time to 
time, such as must necessarily be demanded as population and business 
increase, is all that is really required. 

There is no special advantage in mere fusion of courts. The word 
fusion is often but a fetish, and may easily result in confusion. Change 
is not always synonymous with evolution, reform, improvement, or 
true progress. The iconoclast is ever ready to rend but never to rear. 
A breath can destroy that which it has taken generations to construct. 


‘For forms of government let fools contest ; 
Whate’er is best administer’d is best.” 


THOMAS W. RANDALL. 
Paterson, N. J., April 6, 1907. 


EUGENE SMITH v. INTERNATIONAL MERCANTILE CO. 


(U.S. Cireuit Court, District of New Jersey.) 


[This opinion was written some months ago, but never published, 
and is herewith given place in the Journal—EDITOR. | 


On motion to strike out Interrogatories. 
Mr. Henry G. Ward and Mr. Charles E. Gummere for the motion. 
Mr. John Rellstab and Mr. A. V. Dawes, contra. 


CROSS, D. J.: The plaintiff has served upon the defendant 
written interrogatories to be answered by him and to be used on 
the trial of the cause; presumably they were propounded under au- 
thority of section 140 of an act of the Legislature of the State of New 
Jersey, entitled “An act to regulate the practice of courts of law,” 
(P. L. 1903, p. 537), which provides in substance that either party 
may submit interrogatories to the other conceraing matters material 
to the issue; that written answers shall be made thereto within thirty 
days; and that the answers shall be in evidence in the cause if offered 
by the party proposing the interrogatories, but not otherwise. 

Motion has been made to strike out these interrogatories on the 
ground “that the service of said interrogatories was not warranted by 
the acts of Congress constituting United States Circuit courts, nor by 
the practice or procedure of the said Court.” 

\We deem it unnecessary to go into any extended discussion of the 
proposition, since it is well settled that such practice is not permissible 
in the United States courts. We do not understand that there is any 
question made that such interrogatories could not have been sub- 
mitted, or the answers thereto given in evidence prior to the statute 
passed March 9, 1892, (27 Stat. 7, Chap. 14). The case of Ex parte 
Fisk, 118 U. S. 713, is decisive of this point. 
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The act of Congress of 1892, above referred to, has not enlarged 
the power of the court in this respect. In Hanks Dental Assn. v. 
Tooth Crown Co. 194 U. S. 303, Chief Justice Fuller, speaking for the 
court, says, with reference to this act, that “it does not purport to 
repeal in any part or to modify section 861 or to create additional 
exceptions to those specified in the subsequent sections by enlarging 
the causes or grounds for taking depositions, and as it is applicable 
alone to the taking of depositions or testimony in writing, we cannot 
attribute to it any such effect, nor hold this being so that it is supple- 
mentary to section 914;” farther on in the opinion he says, “that the 
courts of the United States are not given discretion to make deposi- 
tions not authorized by Federal law, but in respect of depositions 
thereby authorized to be taken, they may follow the Federal practice 
in the manner of taking, or that provided by the State law.” National 
Cash Register Company v. Leland, 94 F. R. 502, and Despeaugh v. 
Penn R. R. Co., 81 F. R. 897, are to the same effect. Other cases might 
be cited were it necessary, but these seem to give a clear exposition 
of the object and effect of the act of 1892, and in view of the exposition 
so given, we are thrown back upon the decision in Ex parte Fisk, 
which controls the case now under consideration. 

Plaintiff's counsel contends that these interrogatories should be 
treated as in the nature for a bill for discovery, and as simplifying the 
practice in that respect. A reference to the opinion in National Cash 
Register Company v. Leland, however, shows the contrary to be the 
law. He also suggests that the motion to strike out the interroga- 
tories is premature, or rather that no objection can properly be made 
in the matter until the answers to the interrogatories shall be offered 
in evidence; but this cannot be so, since, if the submission of the 
interrogatories is unwarranted, the defendant may wholly disregard 
them; if he should refuse to answer them, he could not be punished for 
contempt, and if such an attempt were made, he could avail himself 
of the remedy adopted in Ex parte Fisk. 

The interrogatories will be suppressed. 


CHARGE TO GRAND JURY—BISHOPS’ LAW. 

In his charge to the Union county grand jury on May 7, 1907, 
SWAYZE, J., said: 

“T have learned that there are likely to be complaints before you 
of the violation of what is called the Sunday law, those violations prin- 
cipally consisting in the illegal sale of liquor upon Sunday. If no such 
complaints are made, the information which comes to me is such that 
I think it would be your duty to investigate for yourselves. There 
can be no difficulty, I think, with reference to the law upon the subject, 
and I say nothing at present about that. Of course, at any time you 
desire any instruction upon that subject and will let me know, I shall 
be glad to give you any information in my power. 

“A statute passed in 1906 enacts that no intoxicating liquor shall 
be sold or served under a license except in a bar or business room; that 
the clear interior view of the room shall be in no way obstructed; that 
the authority having power to grant licenses shall require that the 
entire interior of the room shall be open to full view from the public 
street upon the days when the sale of liquor is prohibited, and the 
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licensing body may also require the room to be open to full view at all 
times. 

“Inns, taverns and hotels having at least ten spare rooms and beds 
for the accommodation of boarders, transients and travelers, are ex- 
empted from this provision of the statute. It becomes important, 
therefore, to determine what is meant by the words inn, tavern, hotel. 
The three words, at least as far as we are now concerned with them, 
mean the same thing. Inns and taverns are the older words; hotel is 
a more modern word. 

“An inn, tavern or hotel is a place the keeper of which publicly 
professes that he will receive all travelers who pay an adequate price 
and come in a condition in which they are fit to be received. As long 
ago as 1739 the Legislature of the colony of New Jersey declared that 
the true and original design of taverns, inns and ordinaries was for the 
accommodation of strangers, travelers and other persons, for the ben- 
efit of men’s meeting together for the dispatch of business, and for 
the entertaining and refreshing of mankind in a reasonable manner. 
Our present statute contains similar language, and in order that there 
may be no doubt that the entertainment of travelers is an essential 
part of the duties of the keeper of an inn or tavern, requires him to 
have at least two good beds and sufficient bed-clothes for the same, 
and to keep good, wholesome and sufficient diet for travelers, and to 
give bond to find and provide good, wholesome and sufficient lodging, 
diet and entertainment. 

“These provisions of our statute indicate clearly that when the 
Legislature exempted inns, taverns and hotels with ten spare bedrooms 
from the regulation of the act of 1906, it meant only such places as 
were properly equipped for the entertainment of the traveling public. 
The keeper of an inn, tavern or hotel is not exempt merely because he 
has a license to keep an inn or tavern. He must, in fact, keep a place 
for the entertainment of travelers, to which they may go with a reason- 
able expectation of being furnished with sufficient food and lodging. 
and instead of the ordinary requirement of two beds required for 
license, the place, to be exempt from the provisions of the act of 1906, 
must have at least ten spare rooms and beds for the accommodation of 
boarders, transients and travelers. The Legislature probably thought 
that guests in an inn and tavern or hotel having ten spare rooms, might 
properly be served with drinks in their own rooms, and therefore did 
not limit the right to sell to a single room exposed to view from the 
public street. 

“T am told that there are many places in the city of Elizabeth 
licensed as inns and taverns not kept as such, but as mere tippling 
places. Such places are not exempt from the provisions of the act. 
If the Board of Excise has not directed that they be open to full view 
from the public street on Sundays, election day and other days when 
liquor is prohibited to be sold, it should do so at once. If the Board of 
Excise has given the direction required by the statute, and anyone not 
exempted has failed to comply with the order, he should be indicted 
for keeping a disorderly house. | assume that if the Board of Excise 
has failed to give the direction required by the statute, it has done so 
innocently through misunderstanding of the law and not wilfully. If 
it has failed wilfully the members are liable to indictment for failure to 
perform their public duty. 
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RECENT STATE DECISIONS OF GENERAL INTEREST. 
(Chiefly Concerning Matters of Practice). 

Trial—Motions for non-suit—Instructions.—On a motion to non- 
suit, where fair-minded men might honestly differ as to the conclusions 
to be drawn from facts, whether controverted or uncontroverted, the 
question at issue should go to the jury. Where a party asks for an 
instruction which is partly good and partly bad, it is proper to refuse 
it altogether. (Dederick v. Central R. R. Co. of N. J., N. J. Sup. Ct., 
Feb. 25, 1907. Opinion by Trenchard, J., Rep. in 65 Atl. Rep. 833). 

Street Railroads—Obstructions to View.—It is the duty of a foot 
passenger crossing a street containing a car track to use his powers 
of observation while in a place of safety to discover approaching cars 
which may put him in danger. If obstacles intervene to prevent 
observation, reasonable prudence requires delay until such observation 
as is requisite has been made. (Hageman .. No. Jersey St. Ry. Co., 
N. J. Sup. Ct., Feb. 25, 1907. Opinion by Garretson, J.. Rep. in 65 


ad , 


Atl. Rep. 834). 

New Trial—Personal Injuries—Inadequate Damages.—In an 
action for personal injuries a verdict for the plaintiff for substantial 
damages will not be set aside as inadequate when it appears that all 
the substantial elements of damage were in dispute as to their extent, 
and it appears that the verdict may be the result of the application of 
good judgment to such conditions as might be fairly found from the 
evidence. (Killen v. No. Jersey St. Ry. Co., N. J. Sup. Ct., Feb. 25, 
1907. Opinion by Garretson, J., Rep. in 65 Atl. Rep. 836). 

Taxation—Corporations—Franchise Tax—Exemptions.—To en- 
title a corporation to the exemption from the franchise tax on its capi- 
tal stock, it must appear that at least 50 per cent. of its capital stock 
issued and outstanding is invested in mining or manufacturing carried 
on in the State; simply having a place leased for the purpose of car- 
rying on a manufacturing business, but at which no business is carried 
on, does not comply with the statute. (Halsey Elect. Gen. Co. v. 
State Bd. of Assessors, N. J. Sup. Ct., Feb. 25, 1907. Opinion by Fort, 
J., Rep. in 65 Atl. Rep. 837). 

Jury—Right to Jury Trial—Prepayment of Fees.—The defend- 
ant’s right to a trial by jury, reserved to him under section 12 of the 
Borough Act of April 24, 1897 (P. L. p. 291), in certain cases of alleged 
violation of borough ordinances therein designated, cannot be made 
to depend, without legislative authority, upon the defendant's pre- 
payment of the jury fees. The word “may,” contained in the jury 
clause, which reads, “there may be a trial by jury,” is mandatory in 
effect, and not permissive only. The conviction of defendant by the 
recorder, sitting without a jury, after the same was regularly de- 
manded, is set aside, with costs. (Mayor, Etc., of City of Vineland v. 
Denoflio, N. J. Sup. Ct., Feb. 25, 1907. Opinion by Hendrickson, J., 
Rep. in 65 Atl. Rep. 837). 

Beneficial Associations 





Expulsion of Member—Right to Hear- 





ing.—Expulsion from an association having a benefit fund, in which 
the members are entitled to participate, is a quasi judicial proceeding, 
of which the accused member is entitled to have specific notice and an 
opportunity to be heard in his defense upon a specified charge. 
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(Byrne v. Supreme Circle Brotherhood of The Union, N. J. Sup. Ct., 
Feb. 25, 1907. Opinion by Garrison, J., Rep. in 65 Atl. Rep. 839). 

Descent and Distribution—Rights of Cousins.—Under the statute 
of distributions, as amended in 1899 by striking out the proviso limit- 
ing representation to brothers’ and sisters’ children, where the intes- 
tate’s living next of kindred are all first cousins, the estate is to be 
distributed among the living first cousins, and the descendants of 
deceased first cousins per stirpes. The descendants of great-great- 
grandparents and of great-uncles and great-aunts, who do not come 
within this description, are excluded. (Smith v. McDonald, N. J. 
Errors and Appeals, Feb. 2, 1907. Opinion by Swayze, J., Rep. in 65 
Atl. Rep. 840). 

Actions—Splitting of Causes—District Courts—Jurisdiction— 
Waiver of Excess.—Suit may be maintained in a District court upon 
each of several promissory notes, which are past due, and which were 
given to the same person, by the defendant at different times, and in 
independent transactions. A satisfied judgment in a suit upon one 
of such notes will not be a bar to a suit against the same defendant 
upon another of such notes, held by the same plaintiff, although the 
note in the second suit was past due at the time of the institution of 
the suit in which the judgment was satisfied. The waiver provided 
for in the thirty-third section of the District Court Act, where the 
claim in suit exceeds $300, relates only to the excess on the particular 
claim in suit. (Paton v. Doyne, N. J. Sup. Ct., Feb. 25, 1907. 
Opinion by Fort, J., Rep. in 65 Atl. Rep. 843). 

Highways—Lateral Support—Landlord and Tenant—Nuisance— 
Liability of Landlord.—The defendants conveyed land to the plaintiffs 
for the purpose of a road to be built according to grades shown upon a 
map. Held, that adjoining land of the defendant was burdened with 
the lateral support oi a road built in accordance with the terms of the 
deed. The lessor of lands is liable for a nuisance created by the lessee 
where the premises are demised for the purpose of creating the nui- 
sance, where the nuisance is the necessary contemplated or probable 
result of the use of the premises for the purposes for which they are 
leased, or where the nuisance is created by the lessee with the license 
or consent of the lessor. A landowner who permits another to create 
a nuisance upon the land is liable to one who is injured thereby. (Bd. 
Chosen Freeholders of Hudson Co. v. Woodcliffe Land Imp. Co., 
N. J. Sup. Ct.. Feb. 25, 1907. Opinion by Swayze, J., Rep. in 65 Atl. 
Rep. 844). 

Replevin—Execution—Title of Sheriff—Non-suit.—The action of 
replevin is not only an action to recover the specific property, but also 
to recover damages for the detention, and the plaintiff is entitled to 
recover damages for detention, although the plaintiff, pursuant to the 
statute, has not required the immediate delivery of the property. The 
sheriff by a levy under an execution acquires only a special and quali- 
fied title to goods levied on, and the title of the defendant in execu- 
tion is not wholly divested. After an action of replevin had been 
begun under section 143 of the District Court Act (P. L. 1898, p. 
610), and the plaintiff had not required the immediate delivery of the 
property, the sheriff levied on the goods in the possession of the 
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defendant by virtue of an execution against the plaintiff. Held, that 
it was Seg in the trial court to order a non-suit. (Pedrick v. Keum- 
mell, N. J. Sup. Ct., Feb. 25, 1907. Opinion by Swayze, J., Rep. 
65 Atl. Rep., 846). 

Landlord and Tenant—Affidavit—Action to Dispossess.—In the 
proceedings under the Landlord and Tenant Act (P. L. 1903, p. 27, 
Sec. 2), the required affidavit must set forth facts sufficient to estab- 
lish the existence of the relation of landlord and tenant between the 
parties. Where the affidavit of the plaintiff shows that the tenant is 
in possesion under an agreement with a former owner who has since 
conveyed to the plaintiff the reversion thereof. with all his interest 
therein, it sufficiently shows the existence of the relation of landlord 
and tenant to sustain the proceedings. But, where the affidavit 
merely sets forth that the plaintiff is the owner of the premises, and 
that the defendant is in possession as tenant under an agreement with 
such former owner, without showing in any way how such ownership 
was transferred, if at all, it is not sufficient to show the existence of 
such relation. (Binder v. Azzaro, N. J. Sup. Ct., Feb. 25, 1907. 
Opinion by Hendrickson, J., Rep. in 65 Atl. Rep. 849) 

Disorderly House—Evidence.—Under (P. L. 1898, p. 894, Sec 
74), providing that it shall not be lawful to indict any person for keep- 
ing a disorderly house where the offense sought to be punished con- 
sists wholly in the unlawful sale of liquors, where the proof under an 
indictment in the common-law form for keeping a disorderly house 
extended only to the sale of liquors without a license, there could be 
no conviction. (State v. Goff, N. J. Sup. = Feb. 25, 1907. Opinion 
by Gummere, C. J., Rep. in 65 Atl. Rep. 8 354). 

Master and Serv ant—Injuries to Servant—Guarding Machinery.— 
The provisions of section 3 of “a general act relating to factories and 
workshops and the safety, health and hours of operatives” (Gen. St. 

. 2345, Sec. 29) do not apply to shafting used in gathering natural ice. 
(Griffith v. Mountain Ice Co. N. J. Sup. Ct., Feb. 25, 1907. Opinion 
by Garrison, J. Rep. in 65 Atl. Rep. 853.) 

Interest—Mode of Fesmgmaia, tall Payments.—W here the 
interest on a debt always remains in excess of the payments made, the 
proper method for determining the whole amount due is to calculate 
the interest, add it to the principal sum, and then deduct from this 
gross amount the total of the payments made. (Holcombe v. Hol- 
combe, N. J. Sup. Ct., Feb. 25, 1907. Opinion by Gummere, C. J. 
Rep. in 65 Atl. Rep. 855.) 

Trial—Instructions—Exceptions — Sufficiency. — When a trial 
judge has erroneously charged that a husband, in an action based on 
his wife’s injury, might recover compensation for loss of his wife’s 
assistance in the household, and, secondly, recompense for the hire of 
a woman to do certain household work which the wife had done before 
she was injured, an exception in the words of the charge is sufficient 
upon error, in the absence of a requirement by the trial court that the 
ground of exception be more specifically stated. (Jansen v. Goerke 
Co. N. J. Sup. Ct., Feb. 25, 1907. Opinion by Garrison, J. Rep. in 65 
Atl. Rep. 856.) 
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Statutes—Title of Act—Certiorari—Act March 7, 1895 (P. L. p. 
194; Gen. St. p. 2496, Sec. 97), by reason of its provision conferring 
jurisdiction over violations of city ordinances, contained in sections 3 
and 10, and the provision as to the form of conviction, contained in 
section 7, is not in contravention of the constitutional prohibition that 
“every law shall embrace but one subject, and that shall be expressed 
in the title.” On certiorari this court will not review matters which 
are not referred to in the arguments or briefs presented by counsel. 
(Sharp v. Sweeney, N. J. Sup. Ct., Feb. 25, 1907. Opinion by Trench- 


a 
"4 
- 


ard, J. Rep. in 65 Atl. Rep. 859.) 


Public policy is held, in Hobbs v. Boatright (Mo.) 5 L. R. A. (N. 
S.) 906, to require the granting of relief to one defrauded into betting 
on a fictitious race by a gang of men who have made a practice of thus 
defrauding persons, although plaintiff has been led into the trap by 
promises of a share in the profits, and has intended, in the particular 
instance, to assist in defrauding some other person. 

A contract by a client not to settle a suit without the consent of 
the attorney being against public policy, a complaint seeking to enjoin 
a breach of such agreement is held, in Jackson v. Stearns (Or.) 5 L. 
R. A. (N. S.) 390, not to state a cause of action. 





MISCELLANY. 


ANNUAL DINNER OF LAWYEBS’ Wilbur Heisley, Judge 


CLUB. 

The eleventh annual dinner of 
the Lawyers’ Club of Essex coun- 
ty, held on April 6 in Oraton 
Hall, Newark, proved to be one 
of the most enjoyable events of 
the kind in the history of the or- 
ganization. About 150 members 
of the club and invited guests 
were present. 

Frederick T. Johnson, presi- 
dent of the club, was toastmas- 
ter. At his right sat Chief Jus- 
tice William S. Gummere, and at 
his left James E. Howell, the 
newly-appointed Vice-Chancellor. 
To the right of the Chief Justice 
were the following in order: Dr. 
James H. Canfield, librarian of 
the Columbia Law School; the 
Rev. Louis Shreve Osborne, rec- 
tor of Trinity Church; Vice- 
Chancellor Frederic W. Stevens, 


Judge 
George A. Gray, of the Court of 
Errors and Appeals, and Judge 
Frederic Adams. At the other end 
of the table, beginning at Mr. 
Howell's left, the following were 
seated: Supreme Court Justice 
Francis J]. Swayze, Vice-Chancel- 
lor Edmund B. Leaming, Vice- 
Chancellor John R. Emery, Vice- 
Chancellor James J. Bergen and 
Judge Jay Ten Eyck. 

The toast list furnished wit and 
oratory of a brilliant and impres- 
sive type. All the speeches were 
interesting, and those by mem- 
bers of the profession were in- 
structive in general. and specific 
principles of law. A feature not 
on the printed program was a 
brief talk by Vice-Chancellor 
Howell, who responded in answer 
to an enthusiastic call after all the 
speakers on the regular list had 
been heard. 
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Toasts were responded to as 
follows: “The Unwritten Law,” 
Justice Swayze; “The Force of 
Precedents in Chancery,” Vice- 
Chancellor Leaming; “The Sister 
Professions,” Mr. Osborne; “The 
End of all Things,” Dr. Canfield. 
Justice Swayze’s address was an 
eloquent and forceful attack on 
that application of the unwritten 
law which attempts to justify 
deeds of lawlessness. Vice-Chan- 
cellor Leaming concluded that, 
with all its latitude of judgment, 
the Chancery court is governed 
by precedents just as much as the 
law courts. Mr. Osborne showed 
how religion and the law leaned 
upon each other for mutual 
strength. Dr. Canfield elaborated 
upon the truism that in law, as in 
things else, every effort should be 
directed toward the ultimate end 


of righteousness upon the earth. 
Vice-Chancellor Howell, in a few 


graceful remarks, acknowledged 
his debt of friendship to the mem- 
bers of the Essex County Bar. 

The toastmaster, in his open- 
ing remarks, said that the main 
purpose of the Lawyers’ Club was 
to promote the social interests of 
the members, to invite such com- 
plaints as might be justified by 
existing conditions, and to advo- 
cate and foster the honor and 
well-being of the profession and 
the individuals who were its rep- 
resentatives. At the meetings of 
the organization there had not 
been much discussion of legal 
questions, 

“In these days every lawyer 
knows the law,” he said, “and 
knows how to state it with force 
and precision.” 

The committee in charge of the 
dinner consisted of Frederick F. 
Guild, chairman; Edward O. 
Keasbey, Samuel Kalisch, Fd- 
ward M. Colie, John A. Miller, 
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John R. Hardin, James M. Trim- 
ble. Adrian Riker, Edward D. 
Duffield, Henry Young, Jr., and 
Thomas L. Raymond. The ofh- 
cers of the club are: President, 
Frederick T. Johnson; Vice-Pres- 
ident, Alfred F. Skinner; Treas- 
urer, Joseph Kahrs; Secretary, 
Horace C. Grice. 





VICE-CHANCELLOR HOWELL’S 
FIRST DECISION. 


Vice-Chancellor Howell assum- 
ed the duties of his office in the 
Chancery court at Newark on 
April 23, and was at once called 
upon to render a decision as to 
Rule 54 of the Chancery rules. 
John W. Beekman, of Perth Am- 
boy, moved to have a bill of com- 
plaint stricken from the court 
records on the ground that the 
complainant’s post office address 
was missing from the bill. The 
lawyer invoked Rule 54, which 
provides that such an address 
should be incorporated in all bills 
sent to the court. The Vice- 
Chancellor, without a moment’s 
hesitation, declared that while 
there was such a rule there was 
no provision that a complainant 
should be penalized for such an 
omission, and signed an order di- 
recting the complainant in the 
case at issue to amend his bill to 
include the proper address. 





NHW ASST. PROSECUTOR FOR AT- 
LANTIC CoO. 


G. Arthur Bolte, one of the 
young attorneys of Atlantic City, 
was nained on April 19 as Assist- 
ant Prosecutor of the Pleas of 
Atlantic county, and took the oath 
of office the next day. The ap- 
pointment is authorized under a 
law which was recently approved 
by the Governor creating the of- 
fice, and providing a salary of 
$1,200. Tleretofore the salary 
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of the Acting Assistant Prose- 
cutor was paid by the Prosecutor 
out of his salary of $3,500. Mr. 
Bolte succeeds Clarence I. Al- 
bertson, who served in the posi- 
tion for sixteen months, and who 
is the law partner of Mr. Bolte. 
Mr. Albertson was compelled to 
decline an appointment because 
of his health. During his incum- 
bency Mr. Albertson devoted 
himself to the work with a faith- 
fulness that earned him the praise 
of the Prosecutor, and won the 
confidence of the public. 


HIS HEAD TOO THICK. 


A prominent lawyer who for- 
merly practised at the Bar of 
Kansas City tells of a funny inci- 
dent in a court there during a trial 
in which a certain young doctor 
was called as a witness, relates 
Harper’s Weekly. 

Counsel for the other side in 
cross-examining the youthful 
medico gave utterance to several 
sarcastic remarks tending to 
throw doubt upon the ability of 
so young a man. 

One of the questions was: “You 
are entirely familiar with the 
symptoms of concussion of the 
brain?” 

“T am.” 

“Then,” continued the cross- 
examiner, “suppose my learned 
friend, Mr. Taylor, and myself 
were to bang our heads together, 
should we get concussion of the 
brain?” 

“Your learned friend, Mr. Tay- 
lor, might,” suggested the young 
physician. 


FOR THE JURY TO INFER. 


There is reported an instance 
of a civil suit for damages in 
which the complainant approach- 
ed on the highway his neighbor’s 


mule hitched to the fence. The 
wayfarer knew the mule, and, as 
the road was narrow, approached 
cautiously. After a preliminary 
examination of the ground, he 
concluded that there was rosm to 
pass. The subsequent proceed- 
ings, however, precipitated the 
litigation. On the stand he re- 
counted the circumstances ir de- 
tail. “Did he kick you?” he was 
asked. The witness, though 
wronged, was an honest man: “I 
don’t want to say that which I 
disremember,” was his reply, “but 
the next thing I knew they were 
a-washing of my head in the 
branch.” 
—Daily (N. Car.) Observer. 


THE LAWYER’S DUTY. 


It is a familiar principle that a 
man is to be presumed to be inno- 
cent until his guilt is proved. No 
presumption arises in civil cases, 
but the rule is that he who asserts 
a thing must prove it by a fair 
preponderance of evidence. 

In both instances the parties 
are entitled to have their cases 
heard before a duly constituted 
court and upon competent evi- 
dence; and no man should be de- 
prived of his liberty or property 
without an opportunity to contest 
those questions. 

The late William Augustus 
Beach was defending a pickpock- 
et before the late Recorder Smyth 
and a jury. The evidence of guilt 
was complete. Mr. Beach, in ad- 
dressing the jury, said: “This de- 
fendant is accused of having coin- 
mitted a crime. Under the laws 
of our country he has a right to 
be defended upon the charge, hy 
counsel, and it is the duty of 
counsel so to defend him. In per- 
forming this duty I have seen to 
it that he was properly charged 
with the alleged crime; that he 
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has been brought to trial before a 
duly constituted court; that a fair 
and impartial jury was empan- 
elled, and that none but compe- 
tent and legal evidence has been 
given in against him. ‘This pro- 
tection he is entitled to, no mat- 
ter what the facts may be, for no 
man should ever be convicted ex- 
cept in accordance with law.” 
—Sidney F. Rawson, 
In the New York Sun. 


FEE FOR THE LAWYER. 


During a term of-the Superior 
court in an Eastern county the 
jury awarded one cent damages 
in several suits, to the winning 
party. One morning when the 
jury rendered its verdict in one 
of these cases, Dennis A. Maher, 
one of the best known jury law- 
vers in the city, said it recalled a 
verdict he got in a case several 
years ago. He had sued a man 
for a claim of $1.25. The judge in 
the Municipal court decided 
against his client, and Dennis ap- 
pealed to the Superior court. 
When it was tried, the jury, the 
foreman of which was a great 
‘riend of Attorney Maher, revers- 
ed the decision of the lower court 
and brought in a verdict for $6. 

The court called the foreman up 
to him and said: “Mr. foreman, 
is there not some mistake; the 
plaintiff only sued for $1.25, but 
vou have given a verdict for $6?” 

“No, vour honor, there is no 
mistake,” replied the foreman. 
“We thought Lawyer Maher 
should be allowed something for 
his services.” 


RESPECT FOR HIS OFFICE. 


Judge Casey is the only court 
Justice in Massachusetts who 
wears a Tuxedo coat while on the 
Bench. 


“While others may not care to 
appear in a Tuxedo, I consider it 
eminently fitting and proper,” 
says the Justice. “I don’t know as 
it makes much difference with the 
public, anyway, what I wear, so 
long as the dignity of the court is 
upheld.” 

Posted on the walls of the little 
court room at Lee is the follow- 
ing notice: 


To whom it may concern. 
THE COURT. 

In session at 9 o'clock ev- 
ery morning, Sundays and le- 
gal holidays excepted. Good 
order, good conduct, clean 
language, cleanly and correct 
habits and action, together 
with all that constitutes an 
upright, gentlemanly and 
pure life, shall be strictly ob- 
served in and about these 
premises; and any and_ all 
things to the contrary of 
whatever kind, name or na- 
ture, stand absolutely forbid- 
den under the pains and pen- 
alties of the law. 

J. H. CASEY, 
Justice. 

“The Temple of Justice 
shall not be profaned or pol- 
luted.” 


KEYHOLD TENURE IN ENGLAND. 


The curious custom of keyhold 
tenure still prevails at Crowland, 
the famous abbey town in the 
Lincolnshire fens, where there are 
a number of cottages which are 
neither copyhold, freehold nor 
leasehold. They were originally 
built on waste land, and in each 
case the possesor of the key holds 
an undisputed tenancy. Although 
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some of the occupiers have re- 
placed the mud and_ thatched 
dwellings of antiquity with brick 
and slated buildings, they have 
no power to sell or will them 
away, for they have no deeds. On 
a tenant dying the first person to 
cross the threshold takes his 
place, if he so desires. Many de- 
vices have been resorted to to ob- 
tain the keys. The properties 
carry a county vote, but the Poor 
Law Guardians always refuse to 
grant relief to the tenants.— Lon- 
don Globe. 


THE STRENUOUS LIFL. 


lf law students of the present 
day are laboring under the delu- 
sion that when the world was 
younger there was less law to 
study and more relaxation for 
voung men of their class, let 
them read the following extract 
that an [nglish contemporary 
has taken from the “Memoirs of 
Henri de Mesmes,” descriptive of 
a day’s work of a law student at 
Toulouse in the sixteenth cen- 
tury: 

“We used to rise from bed at 4 
o'clock, and, having prayed to 
God, we went at 5 o'clock to our 
studies, our bie books under our 
arms, our ink horns and candles 
in our hands. We heard all the 
lectures without intermission till 
10 o'clock rang. Then we dined 
after having hastily compared 
during a half hour our notes of 
the lectures. 

“After dinner we réad as a rec- 
eation Sophocles or Aristophanes 
or Euripides and sometimes De- 
mosthenes, Cicero, Virgil or Hor- 
ace. At 1 o'clock to our studies, 
at 5 back to our dwelling places, 
there to go over and verify pas- 
sages cited in the lectures until 6; 
then supper, and after supper we 
read Greek or Latin. 


‘ 
‘4 
, 
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“On holy days we went to high 
mass and vespers; the rest of the 
day, a little music and walks.” 





REBUKE TO GRAND JURY. 


The Passaic grand jury was dis- 
charged on May 15 with the fol- 
lowing rebuke from Judge Scott: 

“Gentlemen of the jury, [ must 
say that the court regrets as part 
of the machinery of the county 
government that you have not in- 
dicted the election officers and any 
others connected with the alleged 
frauds upon the ballot box at the 
last general election in the [irst 
district of the Tenth Ward of Pat- 
erson. My opinion is that there 
ought to be twenty-three votes in 
favor of such indictment for these 
outrageous frauds. The people of 
this county and this country I am 
afraid regard offenders of* this 
kind too lightly, and you gentle- 
men seem to reflect this in your 
failure to find indictments. In my 
judgment the real thing that 
threatens the continuance of this 
great government is fraud in con- 
nection with the ballot box. To 
tamper with the election returns 
is the worst form of the offense. | 
am sorry vou do not take the 
same view. Words seem to be 
useless, but | do hope that in the 
near future and before the statute 
of limitation interposes a grand 
jury will find indictments of this 
offence. Gentlemen of the jury, 
you are discharged.” 


OBITUARY. 


MR. JONATHAN W. ACTON. 


On May 9, Mr. Jonathan W. 
Acton, of Salem, died, after hav- 
ing for years been suffering from 
an incurable disease, yet he had 
borne his ills with such fortitude 
and with such patience, and fought 
the destroyer so valiantly that he 
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won the admiration of all who 
were acquainted with his condi- 
tion. 

Mr. Acton was born in Salem, 
N. J., on the 8th of November, 
1857, and was the son of the late 
Captain Edward and Mary E. Ac- 
ton. He received his education in 
the Friends’ Academy and the 
High School of Salem, and after- 
ward attended for three years the 
United States Military Academy 
at West Point, being appointed a 
cadet by Congressman Clement 
H. Sinnickson. Upon his return 
to Salem he entered the office of 
Hon. A. H. Slape as a law student, 
and was admitted to the Bar as an 
attorney in 1884, and as a counsel- 
lor in 1887. 

In 1890 he was appointed Pros- 
ecutor of the Pleas of Salem coun- 
ty by Governor Leon Abbett, and 
was reappointed in 1895. 

In 1885 he was elected mayor of 
the city of Salem, and re-elected 
in 1888, 1891, 1894 and 1897, an 
honor conferred upon no other cit- 
izen in the town’s history. 

Upon his re-election in 1897 it 
was discovered that he could not 
legally hold the position while 
also holding the position of Pros- 
ecutor of the Pleas, and he there- 
fore declined to qualify for the of- 
fice, leaving council to elect his 
successor. 

In 1901 he was elected a mem- 
ber of the Board of Education 
from the East Ward and served 
one term. He was a member of 
Excelsior Lodge, F. & A. M., and 
was a past master of that organ- 
ization. 

Active in the formation of the 
Salem Country Club, he served as 
a member of the Board of Govern- 
ors continuously from its organi- 
zation until his death. 

In 1890 Mr. Acton married Miss 
Frances, daughter of Jonathan 


House, Esq., of Alloway, and she 
and five children survive him. 

Says the Salem “Sunbeam :” “In 
whatever position Jonathan W. 
Acton was placed he performed its 
duties with all the ability he pos- 
sessed. Possessing an indomitable 
will, an unfaltering courage, there 
was no shirking of any duty that 
came to him, no matter how un- 
pleasant that duty might be, and 
when convinced that he was right 
no influence could swerve him 
from the path mapped out for him 
to follow. As a Prosecutor crim- 
inals discovered that flight did not 
mean safety to them, for he pur- 
sued them unrelentingly and pros- 
ecuted them diligently until a jury 
had passed upon their case. As 
the executive officer of our city he 
cared for her interests and the con- 
fort and safety of her citizens in a 
manner that compelled confi- 
dence. And with it all he had a 
heart as soft as a woman’s and a 
ready sympathy and an address 
that made him delightful as a 
companion, charming as a host, 
lovable as a friend. In his profes- 
sion he was growing constant- 
ly, and as an advocate and as a 
counsellor his services were in 
continuous demand, and in all the 
important litigation in our courts, 
and in many important cases in 
the courts of adjoining counties, 
he appeared as counsel on one side 
or the other. In our city’s social 
life no one was more popular, no 
one’s company more enjoyed, and 
that he should be removed in the 
very prime of life, while so neces- 
sary, so valuable and so enjoyable 
to so many, indescribably shocked 
the community, even though all 
had been schooled for weeks to 
receive the word that he had pass- 
ed away. Truly, it can be said of 
him that his place will never be 
completely filled.” 
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